Oklahoma Indian tribes by providing an avenue to operate casino-style games on Indian land in Oklahoma. This aspect of the lottery fuels much of the debate as to whether the State of Oklahoma should embrace this form of gaming.
The Indian Gaming Regulatory Act (IGRA),,which provides a statutory basis for tribes to operate gaming facilities divides gaming into three categories. 7 Class III gaming includes typical, Vegas-style, casino games such as blackjack, poker, roulette, and slot machines. 8 Parimutuel horse racing and lotteries represent other forms of Class III gaming. 9 In 1983, the State of Oklahoma amended its gambling laws to legalize parimutuel wagering on horse racing (parimutuel horse racing).' The Horse Racing Act defines parimutuel wagering as wagering on the outcome of horse races in which those who wager purchase tickets on a horse or horses and all the wagers for each race are pooled and held for distribution to the winners." IGRA classifies parimutuel horse racing as a Class III game. 2 Accordingly, Class III gaming, in the form of parimutuel horse racing has existed in Oklahoma for twenty years. Since the establishment of IGRA, many Oklahoma Indian tribes have capitalized on Oklahoma's regulatory approach to parimutuel horse racing by establishing off track betting venues in their casinos. However, no Oklahoma tribe has successfully endeavored to supplement its gaming operations with other forms of Class III games by contending that Oklahoma's regulatory approach toward parimutuel racing creates a duty in the State, pursuant to IGRA, to negotiate for the operation of other Class III, casino-style games on Oklahoma Indian lands. The introduction of another Class III game, a state lottery, is likely to revitalize claims by Oklahoma Indian tribes that the State has a duty to negotiate for the operation of additional Class III games.
Title 21, section 1051 of the Oklahoma Statutes defines a lottery as any scheme for the disposal or distribution of property by chance among persons * who have paid or agreed to pay valuable consideration for the chance to obtain property. " The essential elements of lottery pursuant to this definition are: 1 ) the potential acquisition of property; 2) based on a chance for which; 3) valuable consideration is given. The propensity of a state lottery to trigger NOTES discussion concerning a state's permissible Class III gaming activities is well documented. Oklahoma's definition of a lottery is similar to corresponding definitions in Texas and New Mexico. In both of these states it has been argued that gaming activities such as baccarat, blackjack, craps, roulette, and slot machines are encompassed within the states' broad, permissive definitions of lottery. The foundation of this argument is that these games, like a lottery, are games that involve the essential elements of prize, chance, and consideration and that because the state permits one form of game where these elements are present, the state no longer evidences a prohibitory policy toward other games involving the same elements.' 4 Definitions and characteristics however, are not the only aspects of state lotteries that generate discussion regarding a state's policy toward Class III gaming. Legalization of a combination of Class III games, specifically of parimutuel horse racing and a state lottery has been determined in other jurisdictions to evidence a state policy toward Class III gaming that is regulatory rather than prohibitory, thus requiring states to negotiate for the operation of other Class III games within Indian country. 5 A lottery is a unique form of Class III gaming and statutory definitions of lotteries are subject to broad interpretation. In addition, authorization of multiple Class III gaming activities may potentially alter a court's perception of state policy toward Class III gaming. IGRA's scope of gaming provision provides that: "Class III gaming activities shall be lawful on Indian lands only if such activities are located in a State that permits such gaming for any purpose by any person .... ", 6 The combination of this language from IGRA and a decision by the State of Oklahoma to implement a lottery will stimulate debate as to whether Oklahoma is a state that permits Class III gaming and may well pave the way for Indian tribes in Oklahoma to force the State to negotiate compacts authorizing the tribes to operate full-scale, casino-type gambling on Indian land in Oklahoma. 
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California was, and still is, a Public Law 280 state, meaning that its criminal laws apply to Indians in Indian country but that its regulatory and legislative authority do not. The central issue before the Supreme Court was whether California's law prohibiting gaming activities, unless operated by charitable organizations, was criminal-prohibitory or civil-regulatory. 24 If California intended to prohibit certain conduct, then Public Law 280 controlled the conduct and the Indians were precluded from operating the challenged gaming activities. However, if the state permitted the challenged conduct, but subject to state regulation, then the law was civil regulatory and California law was not applicable in Indian country. 25 The Court concluded that California regulated rather than prohibited gambling activities and as a result Indian tribal gaming activity was subject to tribal and not state jurisdiction. 26 This decision reflected the principle that tribes are sovereign entities and that federal law limits the applicability of state and local law to tribal Indians within Indian Country. 27 The Court reasoned that because California authorized parimutuel horse racing, permitted many organizations to conduct bingo and card games, and even encouraged its citizens to participate in casino-style gambling via a state lottery, the state's public policy did not prohibit gambling. 28 Additionally, the Court rationalized its decision by citing the government's strong interest in encouraging tribal economic development 2 9 and explaining that gaming offered a substantial source of revenue for the tribes.
Cabazon's impact on Indian Gaming was substantial. This case provided a broad, categorical basis for distinguishing between criminal-prohibitory and civil-regulatory state laws as they relate to Indian gaming. The Cabazon 
II. Indian Gaming Regulatory Act -IGRA
Congress identified three reasons for the implementation of IGRA. The first and primary goal is to provide a statutory basis for Indian tribes to conduct gaming activities as a means of encouraging tribal economic development, self-sufficiency, and strong tribal governments. 3 " The second goal is ensuring that tribes receive the benefits from their gaming activities and thus provides methods for regulating tribal gaming activities that are geared toward protecting these activities from organized crime. 36 The third goal is creation of a federal body to oversee and protect Indian gaming. Congress did this in the form of the National Indian Gaming Commission. 37 Congress divided gaming into three categories: Class I, Class II, and Class III. Class I games are defined as traditional games commonly associated with tribal ceremonies and played for prizes of minimum value. 
NOTES
Class II games include bingo and alternate forms of the game as well as pull-tabs, lotto, tip jars, and punch cards with the requirement that these games be played in the same location as bingo. 4 " Card games may also be included in Class II games if the state approves of the card games or if statutes are silent regarding the card games and such games are played elsewhere in the state. 4 Class II gaming is within the control of the tribes but is subject to some restrictions within the Act. IGRA embraces the Cabazon holding in that there is the opportunity for Class II gaming subject to the requirement that the state "permits such gaming for any purpose by any person, organization or entity." 4 2 The circuits are divided as to whether Cabazon's broad interpretation applies equally to Class III games. Another significant distinction between Class II and Class III gaming under IGRA is that if a tribe seeks to operate a Class II game and the state regulates Class II games, the tribe may operate the game. Whereas a tribe seeking to operate a Class III game in a state that regulates such games must also secure a gaming compact with the state. 43 Class III is defined as, "all forms of gaming that are not Class I gaming or Class II gaming. 44 Class III encompasses most traditional casino games such as slot machines, craps, roulette, poker, blackjack, parimutuel horse racing, and lotteries. Most state policy issues with gaming concern Class III games. As a result, Congress established two requirements that tribes must meet in order to conduct Class III gaming within Indian Country. First, as with Class II gaming, tribes must satisfy IGRA's scope of gaming provision and are only permitted to conduct Class III gaming in states that allow this category of gaming. 4 ' This requirement is the source of the "such gaming" debate discussed herein. Upon establishing that a state permits Class III gaming, a tribe must then secure a compact with the state to operate the proposed Class III activity. 4 6 Originally, the tribal-state compact requirement afforded tribes significant leverage. As enacted, IGRA required that in situations where tribes established that a state regulated and did not prohibit Class III gaming, states had a duty to negotiate a compact with the tribe. 47 States that ignored a tribe's 
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request to enter into a gaming compact or failed to negotiate in good faith exposed themselves to federal court action by the tribe." The tribes' superior leverage positions in Class III compact negotiations under IGRA was short lived.
The 1996 case of Seminole Tribe of Florida v. Florida 49 resulted in the nullification of a tribe's right to sue a state for failing to negotiate in good faith. The Court held that despite the clear intent of Congress to abrogate the states' sovereign immunity, Congress lacked the power to do so." This decision did not invalidate any part of IGRA, but its affect on the tribes is considerable. Tribes maintain a right to engage in Class III gaming, but to do so they must negotiate with the state. After Seminole, a state has no incentive to negotiate with the tribes and thus can effectively block Class III Indian gaming within its borders." The holding in Seminole greatly undermines a fundamental principle of IGRA, but tribes may still have a remedy. IGRA suggests that the Secretary of the Interior has the authority to prescribe a gaming compact that is consistent with the proposed compact to allow tribes to conduct Class III gaming on Indian land. 2 The post-Seminole problems now faced by tribes regarding the compacting process are indeed challenging, but recall that under IGRA reaching a tribal-state compact is the second hurdle a tribe must clear before operating Class III games in a state. The first hurdle, establishing that a state permits Class III gaming, has itself proven to be an extremely complex process.
Like Chief Beaver and Governor Henry, tribes and states frequently disagree over the scope of gaming allowed under IGRA. Again, the source of this common area of controversy is IGRA's scope of gaming provision that reads: "Class III gaming activities shall be lawful on Indian lands only if such activities are located in a State that permits such gaming for any purpose by any person . . . . " Tribes argue that the holding of Cabazon and its criminal/prohibitory-civil/regulatory distinction is fully incorporated into IGRA, and as a result IGRA requires a state that allows any Class Ill gaming activities to negotiate with a tribe as to any form of gaming that fits within the Class III category. States, on the other hand, focus on the word permits and argue that IGRA restricted the The potential lottery in Oklahoma can be used as an example to clarify the traditional positions of tribes and states. If the State of Oklahoma implements a lottery, Oklahoma Indian tribes that wish to engage in gaming activities such as blackjack, poker, roulette, and slot machines will argue that the State, through its implementation of a lottery and regulation of parimutuel horse racing, has evidenced a regulatory rather than prohibitive policy towards the operation of Class III games, and because the State permits the operation of Class III games it has a duty to negotiate with a tribe concerning any gaming activity within the Class III category. This is an example of the "category perspective." Many tribes believe that if a state allows any form of Class III gaming, the tribe may conduct "such gaming," which refers to any gambling activity properly categorized as Class III and the state has a duty to negotiate for the proposed game.
States interpret IGRA's scope of gaming provision much more narrowly and argue that IGRA granted states a means to control the forms of Class III gaming within their borders. This is an example of the "game-specific perspective." If Oklahoma implements a state lottery then the "such gaming" language of IGRA should be read to mean that Oklahoma permits lotteries, a type of Class III gaming, and that as a result the State has a duty to negotiate with tribes seeking to conduct lotteries but not with tribes seeking to conduct alternate forms of Class III gaming in Oklahoma. Cases addressing this exact issue and requiring an interpretation of IGRA's such gaming language have reached the appellate level in four circuits. The Second and Seventh Circuits embraced the category perspective and resolved the issue in favor of the Indians. The Eighth and Ninth circuits adopted the game-specific perspective to support the position of the states.
IV Principal Scope of Gaming Decisions

A. The Second Circuit
The Second Circuit was the first court to interpret IGRA's scope of gaming provision following the enactment of IGRA. At issue in MashantucketPequot Tribe v. Connecticut 54 was a Connecticut statute that permitted nonprofit organizations to conduct "Las Vegas Nights" during which the organizations offered games of chance such as blackjack, poker, and roulette for the purpose 54. 913 F.2d 1024 (2d Cir. 1990).
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Published by University of Oklahoma College of Law Digital Commons, 2003 of supplementing fund-raising efforts. 55 Pursuant to IGRA, the Mashantucket Pequots (Pequots) sought an order requiring the State of Connecticut to negotiate a compact that would enable the tribe to operate the same Class III games authorized by the Connecticut statute. 56 Connecticut argued that its limited authorization of these gaming activities by nonprofit organizations did not amount to a general allowance of "such [casino-type] gaming" as required by IGRA's scope of gaming provision and also that the proposed gaming was "contrary to the State's public policy."" The Pequots argued that Cabazon's criminal/prohibitory-civil/regulatory test was incorporated into IGRA's scope of gaming provision as it relates to Class III games, and that because Connecticut allowed the category of games at issue, the games were a proper subject for tribal-state compact negotiation."
The Second Circuit held that the correct test for interpreting IGRA's scope of gaming provision was Cabazon's criminal/prohibitory-civil/regulatory test. 59 In reaching this decision, the court first looked to the legislative history of IGRA. The Senate Report committee specifically adopted the Cabazon test as the proper mechanism for interpreting the language of IGRA § 2710(b)(1) covering Class II games. Although Connecticut argued that the language of § 2710(d)(1), covering Class II games, and that of § 2710(d)(1), covering Class III games, indicated a congressional intent that the sections be interpreted differently, the court reasoned that the legislative history interpreting § 2710(b)(1), the Class II scope of gaming provision, was instructive as to the proper meaning of the language in § 2710(d)(1 ), the Class III scope of gaming provision. 6 ' The court stated that:
It is a settled principle of statutory construction that when the same word or phrase is used in the same section of an act more than once, and the meaning is clear as used in one place, it will be construed to have the same meaning in the next place. 6 '
The court also reasoned that the state's approach 62 disregarded the heart of 55. Id. at 1026 n.5. 65 The court's application of the Cabazon test resulted in a broad interpretation of IGRA's scope of gaming provision, the "category perspective." This approach produces a greater likelihood that the gaming activity will become the subject of a compact because a permissive position toward any form of Class III gaming renders a state's laws regulatory rather than prohibitory." The Seventh Circuit reached a similar result the following year.
B. The Seventh Circuit
As in the Second Circuit in Mashantucket Pequot, the central question before the court in Lac du Flambeau Band ofLake Superior Chippewa Indians v. Wisconsin concerned the correct interpretation of IGRA's scope of gaming provision. 67 This case involved a dispute as to whether Wisconsin was required to include casino games, video games, and slot machines in its tribalstate compact negations with the Lac du Flambeau and Sakaogon tribes. 68 Wisconsin conducted a state-operated lottery and authorized parimutuel wagering. 69 The state was in the process of drafting final tribal-state compacts with the tribes when questions surfaced concerning the permissible scope of gaming under IGRA and specifically whether the tribes should be permitted to operate gambling activities such as blackjack, roulette, and slot machines nonetheless conduct such gaming only in accordance with, and by acceptance of, the entire state corpus of laws and regulations governing such gaming. in the state when these activities were "not conducted by anyone else in Wisconsin.
7°I
n Lac du Flambeau, the State contended that casino games, video games, and slot machines were not permitted for any purpose by any person and formulated this claim around the word "permits." Wisconsin argued that "permits" meant "formally or expressly granting leave." Given this definition, a Class III activity was not the proper subject of a tribal-state compact unless the State expressly authorized the playing of a particular type of game. 7 '
In rejecting Wisconsin's position, the court first identified multiple alternate definitions of the word "permits." Second, the court asserted that Wisconsin's interpretation of IGRA's "such gaming" provision ignored the Supreme Court's decision in Cabazon, "the [very] case on which Congress relied in drafting the Indian Gaming Regulatory Act." ' 7 The court clearly embraced Cabazon's criminal/prohibitory-civil/regulatory test and offered a simple, concise test for determining a state's policy when interpreting IGRA's scope of gaming provision:
If the policy is to prohibit all forms of gambling by anyone, then the policy is characterized as criminal/prohibitory and the state's criminal laws apply to tribal gaming activities. On the other hand, if the state allows some forms of gambling, even subject to extensive regulation, its policy is deemed to be civil/ regulatory and it is barred from enforcing its gambling laws on the reservation.
73
The court likened the case to Cabazon. Just as California evidenced a regulatory policy through parimutuel racing and state lotteries, the court found that Wisconsin voters, in passing an amendment to their state constitution permitting a state lottery, had facilitated a "state policy .. .that is now regulatory rather than prohibitory in nature. 74 The State then advanced a "game-specific" interpretation of IGRA's scope of gaming provision and argued that Wisconsin law must give express authorization for a "gaming activity" before it becomes the proper subject of a compact negotiation. 75 The court noted that Wisconsin's interpretation 
C. The Eighth Circuit
Two years later in Cheyenne River, IGRA's scope of gaming provision was at the heart of the controversy. 79 The Eighth Circuit's holding was simple, straightforward, and in direct opposition to the previous interpretations of IGRA's scope of gaming provision proffered by the Second and Seventh Circuits. In Cheyenne River, the court held that the "such gaming" language of 25 U.S.C. § 2710(d)(1)(B), referred to herein as IGRA's scope of gaming provision, did not require a state to negotiate tribal-state compacts with respect to forms of games it did not permit." 0 Beginning in 1989, South Dakota permitted state lotteries, video lottery, limited card games, slot machines, parimutuel horse and dog racing, and simulcasting. 8 of the video games permitted by the state was video keno. The Cheyenne River Sioux tribe contended that because the state allowed a form of keno, the tribe should be able to offer traditional keno on its lands. 8 2 In denying the tribe's request, the court reasoned that traditional keno and video keno were different games, that video keno was the only form of keno permitted by South Dakota, and that it would be unfair to other tribes to allow the Cheyenne River Sioux to operate traditional keno on their lands. 8 3
D. The Ninth Circuit
The Ninth Circuit Court of Appeals commands respect regarding Federal Indian law issues and specifically Indian gaming issues. It is the source of the seminal Cabazon decision and is home to some of the most respected minds in Federal Indian law, notably Senior Judge William C. Canby, Jr., one of the nation's leading Indian law scholars 84 NOTES require the State to negotiate and argued that a state that did not permit the gamingactivities had no duty to negotiate the activities with the tribe. 9 " As the State of Wisconsin had unsuccessfully attempted to do in Lac du Flambeau, California claimed the meaning of "permit" was unambiguous and that state law clearly prohibited and did not permit the operation of banked card games or slot machines. 9 In reaching its decision, the Ninth Circuit first rejected the tribes' proposed broad interpretation of IGRA in favor of implementing ajudicial standard that utilized "its traditional tools of statutory construction." ' 9 2 Next the court noted that IGRA's scope of gaming provision, § 2710(d)(1)(b), was unambiguous and cited a previous case that clearly defined the term "permit." 93 Although the court stated that California had no duty to negotiate because the term "permit" was unambiguous, the court proceeded to explain its interpretation of IGRA's legislative history. The most notable portion of the court's review of IGRA's legislative history focused on the report's silence as to Cabazon's applicability to Class III games. The court concluded that Congress's failure to mention Class III gaming, combined with the established principle that identical words in the same act may be construed differently, supported its position that IGRA's Class II and Class III scope of gaming provisions were to be read differently, applying the Cabazon test only to Class II gaming. 94 The Ninth Circuit's game-specific interpretation of IGRA's scope of gaming provision effectively rejected the theory of the Second and Seventh Circuits that IGRA, as applied to Class III gaming, retains the criminal/prohibitory-civil/regulatory distinction set forth in Cabazon." Judge Canby dissented from the opinion in Rumsey. The New Mexico Supreme Court case of Clark v. Johnson 0 offers insight into how some courts within the Tenth Circuit are likely to interpret IGRA's scope of gaming provision. In this case the primary issue was whether New Mexico's Governor exceeded his gubernatorial power by entering into tribalstate gaming compacts and revenue sharing agreements allowing multiple tribes to conduct numerous Class III gaming activities that New Mexico state law did not expressly permit.' In entering into the compacts, the Governor reasoned that the State's broad authorization of several forms of Class III gaming allowed for inclusion of all Class III games in the challenged compacts. 2 The court held that the Governor had exceeded his authority in entering the compacts." 3 More relevant to this discussion, was the court's indication that the charitable lottery exception to state gambling laws did not authorize or "permit" any and all forms of "casino-style" gaming for purposes of IGRA's scope of gaming provision. 4 Although the court did not decide which Class III games could properly be catalogued under the lottery definition, it did cite both Cheyenne River and Rumsey indicating that it would [Vol. 27
https://digitalcommons.law.ou.edu/ailr/vol27/iss2/5 NOTES interpret IGRA's scope of gaming provision in a manner consistent with the narrow, game-specific perspective of the Eighth and Ninth circuits." 5 Recent decisions within the Tenth Circuit further indicate that its courts favor a game-specific analysis when interpreting IGRA's scope of gaming provision. Northern Arapaho Tribe v. Wyoming,' 0 6 decided in February of 2002, represented the first time the Tenth Circuit or for that matter, a district court in the Tenth Circuit, had thoroughly analyzed or interpreted IGRA's scope of gaming provision." 7 In Northern Arapaho Tribe, the tribe sought to enter into a compact with the State allowing the tribe to operate an extensive range of Class III gaming activities including: calcutta, poker, roulette, parimutuel racing, keno, lottery, slot machines, blackjack, video poker, video keno, video blackjack, and video horse racing. Wyoming adopted a gamespecific approach contending that, pursuant to IGRA's scope of gaming provision, it was only required to negotiate games permitted by state law. 0 8
After conducting a circuit by circuit review of the principal "scope of gaming" cases, the court concluded that the expansive, category approach embraced by the Seventh Circuit in Lac du Flambeau was not applicable because it was more expansive than the criminal/prohibitory-civil/regulatory approach employed by the Supreme Court in Cabazon and by other courts in cases interpreting IGRA's scope of gaming provision. The court instead employed a game-specific approach that necessitated a review of each game to determine if the particular game was consistent with Wyoming public policy. 0 9
The court divided the requested gaming activities into three types of gaming: 1) calcutta and parimutuel wagering; 2) gaming machines; and 3) casino-style gambling. The court stated that if Wyoming permitted any of these types of gaming for any purpose, the State must enter negotiations with the tribe regarding that game." 0 Wyoming specifically permitted calcutta and parimutuel wagering and thus was required to negotiate with the tribe regarding these Class III activities. Wyoming expressly prohibited gaming machines and consequently was not required to negotiate with the tribe regarding the operation of any Class III activities that utilized gaming machines such as video poker and blackjack." I
The most interesting portion ofthe decision concerned casino-style gaming. The court found that despite the fact that Wyoming expressly permitted social casino-style gambling, it does not follow that it permits Class III gaming. The court based its reasoning on the fact that Wyoming law codifies an activity that most states implicitly permit and concluded that because Wyoming did not permit casino-style gaming for "any purpose," the State was not required to negotiate such gaming with the tribe."'
The holding of the District Court of Wyoming in Northern Arapaho Tribe was intended to support a game-specific approach to IGRA's scope of gaming provision. However, this decision is difficult to reconcile with the game specific interpretations of courts in other circuits. While the court in Northern Arapaho Tribe recognized that Wyoming specifically permitted its citizens to engage in Class III gaming activities, it nevertheless managed to proffer a ruling that in effect found that the State did not permit such gaming for any purpose by any person. This holding is inconsistent with the game-specific holdings of the Eighth and Ninth Circuits. It represents an unprecedented, restrictive approach to the operation of Class III gaming under IGRA and therefore is likely subject to considerable scrutiny.
These Tenth Circuit decisions are important for a number of reasons. First, they demonstrate the inexperience of Tenth Circuit courts in evaluating IGRA's scope of gaming provision as it relates to the operation of Class III gaming by Indian tribes within the region. Only one court within the Tenth Circuit has extensively evaluated IGRA's scope of gaming provision and that court reached an unprecedented result. Second, the cases hint that courts within the circuit would interpret IGRA's scope of gaming provision in a different manner. United Keetoowah Band mentions that Oklahoma law is civil/regulatory, suggesting the implementation of Cabazon's broad interpretation. In contrast, the language of Clark and the recent result in Northern Arapaho Tribe suggests that Tenth Circuit courts are inclined to adopt the restrictive, game-specific interpretations of the Eighth and Ninth Circuits. The absence of multiple comprehensive evaluations, combined with the indication of conflicting views, warrants a return to Judge Canby's dissent in Rumsey, as well as further discussion of several key issues, to gain a better understanding of the crucial elements that would likely be relevant to a 
V The Canby Perspective
Judge Canby authored the dissent to the five to four split decision in Rumsey. He indicated a strong disagreement with the Ninth Circuit's narrow interpretation of IGRA's scope of gaming provision and identified several questionable findings by the court that more than likely will remain central issues of debate in scope of gaming interpretations by other courts:
This is a case of major significance in the administration of the Indian Gaming Regulatory Act ("IGRA") and it has been decided incorrectly, in a manner that conflicts with the Second Circuit's interpretation of the same statutory provision. The result is to frustrate the scheme of state-tribal negotiation that Congress established in IGRA. We should have granted rehearing en-banc to prevent the near-nullification of IGRA in a circuit that encompasses a great portion of the nation's Indian country. Our failure to do so may close the only route open to many tribes to escape a century of poverty.
The Second Circuit's fears of turning IGRA's compact process into a dead letter are well founded. The issue here is not whether California must allow every game the tribes want to conduct; it is merely whether California has a duty to negotiate with the tribes to determine what games should be conducted, on what scale, and who has jurisdiction to enforce gaming laws.
States like California that have no such wholesale public policy against Class III gaming must, under IGRA, reach an accommodation between their interests and the strong interests of the tribes in conducting such gaming ... but under Rumsey, this whole process is nipped in the bud if the tribe seeks to operate games that state law. . . prohibit [s] .
The Rumsey opinion regards the key question as being whether the words "permits" is ambiguous; it holds that the word is not ambiguous, so the State need not bargain. But the proper question is not what Congress meant by "permits,".. . but what Congress meant by "such gaming." The structure of IGRA makes clear that Congress was dealing categorically, and that a state's duty to bargain is not to be determined game-by-game. The time to argue over particular games is during the negotiation process.
NOTES
activities" is stated in the independent clause of this complex sentence and is the only mention of gaming activities. It is the subject of the sentence, and nowhere else in the sentence can there be found any other noun/subject that deals with the central idea or main thought of the sentence. In other words, the category of Class III gaming activities is what the "such gaming" language is referencing.
VI. The Oklahoma Impact
The task of identifying and evaluating the status of the law in various federal circuits as it relates to IGRA's scope of gaming provision is a confusing and complex process. This exercise pales in comparison to predicting how an Oklahoma court would interpret IGRA's scope of gaming provision in deciding whether to adopt the game-specific perspective that "the purpose of IGRA was to create a level playing field, granting tribes no more gaming rights than are permitted by the states in which their reservations are located,"' ' or whether to adopt the "category perspective" that IGRA was meant "to protect the sovereign right of tribes to create their own laws thereby effectively allowing them to conduct a wider scope of gaming than permitted on surrounding state land."" 9 It is apparent however, that regardless of how Oklahoma interprets IGRA's scope of gaming provision, a decision by the State of Oklahoma to implement a lottery would create a duty in the State to negotiate compacts with Oklahoma tribes wishing to conduct their own lotteries.
There is no guarantee that a state lottery in Oklahoma will translate to an Indian lottery or lotteries within the state. Oklahoma would have a duty to negotiate in good faith with the tribes regarding a tribe-sponsored lottery, on what scale it would be conducted, and which sovereign, the tribe or state, would have jurisdiction to enforce the associated gaming laws. 2 ' Although a few Oklahoma tribes have considered developing their own lotteries should the state approve such gaming, factors such as: funding, immature tribal infrastructures, market size, and revenue sharing indicate that the reality of an Indian-operated lottery is unlikely. A decent lottery is a function of population. California, New York, Arizona, New Mexico, and Montana are all states that operate state lotteries, retain significant Indian populations, and allow some level of Indian gaming, yet none of these states has an Indian- 
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Published by University of Oklahoma College of Law Digital Commons, 2003 operated lottery.' 2 ' One possibility could be for Oklahoma tribes to pool funding and create a joint tribal lottery. This form of lottery however, raises concerns regarding allocation of revenue and intertribal coordination. Further, the idea of competing against the state and/or multiple Indian tribes in a heavily segmented market is not likely to appeal to many tribes. , 22 From a gaming perspective, there are two other major concerns with a statesanctioned lottery: 1) the Oklahoma lottery would be threatened by Indian operated lotteries that are able to offer larger prizes because they are not burdened by education payouts and state taxes; and 2) as a result of the lottery, the State will be forced to negotiate with tribes for an increased amount of Class I11, casino-style, gaming activities. Although these results are improbable due to strictly allocated tribal funding and the more recent interpretations of IGRA's scope of gaming provision respectively, they remain as possible outcomes. ' These outcomes, which form the foundation of opposition to a state-sanctioned lottery, nevertheless could prove to be powerful tools in the State's effort to cure its $677 million revenue deficit.
Pursuant to IGRA § 271 0(d)(7), if Oklahoma is deemed a state that permits Class III gaming, the State has a duty to negotiate compacts with the tribes regarding some form of Class III gaming.' 24 Because tribes must have a compact to operate the Class III games, there exists a strong incentive for tribal flexibility in the negotiation process. The State of Arizona recently capitalized on this position by incorporating revenue sharing provisions into its tribal-state compacts requiring tribes to return 8% of their gaming revenues to the state.' 25 Oklahoma could utilize the Arizona revenue sharing model to level the lottery playing field. If an Oklahoma tribe requests a compact that allows the operation of a tribal lottery, the State is in a position to employ a revenue sharing clause to offset any tribal financial advantages in lottery operation and simultaneously supplement the State's lottery income that is earmarked for education.
The Arizona compacting model would also be valuable if a state lottery were to trigger a broad interpretation of IGRA's scope of gaming provision in Oklahoma. The State of Oklahoma would be in a position to negotiate tribalstate compacts that are mutually beneficial to Oklahoma tribes and the State. [Vol. 27
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The tribal-state compacts would benefit: 1) tribes by allowing them to operate an expanded number of Class III gaming activities, thereby in6reasing gaming revenues; and 2) the State of Oklahoma through the utilization of favorable revenue sharing clauses in each compact to designate gaming proceeds for the benefit of Oklahoma education. Indian gaming in the United States is a $12 billion a year industry.' 26 While the gaming industry in Oklahoma represents a small portion of the national market, it is one of the state's fastest growing market segments. 7 The tribalstate compact process represents an opportunity for the State of Oklahoma because it provides a means for the State to benefit from the growth of Indian gaming in Oklahoma. Moreover, the tribal-state compacting process allows the State to control its own destiny in terms of revenue production. Negotiation ofan increased number of tribal-state compacts could allow tribes to operate more Class III gaming activities. The operation of additional Class III gaming activities improves tribal revenues and in doing so increases the State's share of the gaming proceeds. In addition to allowing the State to control the size of its "piece of the pie," tribes are benefitted in the form of increased employment, improved education and health care, and decreased member reliance on welfare. 2 s Currently, Oklahoma tribes operate fifty-five gaming facilities throughout the state.' 29 Although technology allows the tribes to operate games that remarkably resemble Class III, casino-style games, these games are subject to prize limits and other Class II specifications and therefore are not subject to tribal-state compacts. Despite the inherent revenue limitations of Class II gaming, the Indian gaming industry in Oklahoma has and will continue to grow. Because Class II games are not subject to the compacting process, the State cannot benefit from the operation of these activities. Continuation of the tribal-state standoff regarding the operation of Class III games restricts the fiscal development of Oklahoma tribes and eliminates any opportunity the State has to extract revenue from one of its most rapidly developing markets. The purpose here is not to propose that a wholesale policy toward Class III gaming is the resolution to Oklahoma's revenue shortfall, but rather to
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[Vol. 27 demonstrate one mechanism through which a broad interpretation of IGRA's scope of gaming provision, if prompted by a state-sanctioned lottery, could be beneficial to both a state hungry for a funding boost and Indian tribes seeking to enter the next phase of a tribal economic revolution.
